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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, UDALGURI. 

 

 

 Present: TASLIMA FIRDOSA, J.M.F.C, UDALGURI. 

                

  

Misc. Case NO. 63/2018 

U/S 125 Cr.P.C. 

 

       Smti. Bebi Chakraborty. 

                         ................. First Party.  

 Vs 

                 Sri Utpal Chakraborty. 

              ...............Second Party. 

 

 

Advocates Appeared:- 

For First Party: Sri S. Sarma, Smti. N. Daimari, Sri R. Basumatary. 

For Second Party: Sri M. Ch. Narzary, Smti. P. Basumatary, Sri R. Das. 

 

Evidences recorded on: 07.05.2019, 21.05.2019, 31.07.2019, 27.09.2019, 

19.10.2019, 07.11.2019, 31.12.2019, 24.01.2020, 20.02.2020, 09.02.2021, 

22.02.2021. 

Arguments heard on:  22.03.2021 

Final order delivered on: 25.03.2021 

                             

FINAL  ORDER 

 

1.  This is a case under Section 125 Code of Criminal 

Procedure (herein after referred to as U/S 125 of Cr.P.C) filed by 

Smti. Bebi Chakraborty (hereinafter referred to as the first party) 

claiming maintenance from her husband namely Sri Utpal 

Chakraborty (hereinafter referred to as the second party). 
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2. The case in brief as stated by the first party namely Smti. 

Baby Chakrabarty in her application under Section 125 Cr.P.C. is 

that she was married with the second party Sri Utpal Chakrabarty 

on 29th April 2017 under Hindu customs and rituals at Udalguri in 

presence of all the relatives and guardian. Soon after her 

marriage, the second party, his mother and his brother started 

complaining about her stridhan articles. As alleged by the first 

party the second party and his family started mentally torturing 

her by directly or indirectly taunting her on the topic of dowry. 

Further she has stated that during the time being when she was 

at her matrimonial house she was suffering from piles disease. 

However the second party did not provided her with any medical 

treatment. As a result her mother came and took her to her 

parental house. After one month, the second party went to the 

house of the first party and humiliate her mother on the topic of 

Stridhan and also stated that they had married their ailing 

daughter to him. On 05/04/2018 soon before the “bohag bihu” the 

first party along with her mother and brother went to the house of 

the second party. However in her examination in chief she has 

stated that the date 05/04/2018 was mistakenly written and the 

actual date was 04/05/2018. On arriving at their house none of 

the family members came out of the house. At that time the 

second party was not present at his house. Further the door of the 

room that belongs to the first party was also kept closed. Being 

helpless the first party and her family went back to Udalguri at 

around 4 PM. She tried to call the second party but the second 

party did not receive the call and gave another person to receive 

the call. As they left Bogaigaon on train the second party called 

the first party and started misbehaving her with filthy language. 

Further she has stated that the first party had to come back as 

her mother had N.R.C hearing on the next day. She has further 

stated that the days she spent at her matrimonial house, she was 
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directed by her in-laws  to provide domestic service and all the 

attention and care to her brother-in-law namely Krishna 

Chakrabarty and on disobeying him, her in-laws physically 

tortured her. She has further stated in her application that the 

wife of Krishna Chakrabarty had also left her matrimonial house 

due to physical and mental torture inflicted on her by the second 

party and his family. She has further stated that the second party 

has been threatening her that he will remarry someone else and if 

the first party goes back to his house he will kill her and will 

conceal her dead body. In the month of October the second party 

again visited the house of the first party and humiliate her 

pointing out her character and strictly told her not to go back to 

his house. Since then the first party has been staying at her 

maternal/parental house with her mother. She has stated that her 

mother has no source of income and she is somehow maintaining 

the first party by cooking “bhog” at “puja” at people‟s house. That 

the first party also does not have a source of income. On the 

other hand the second party has a big garment store at Basugaon, 

also a shop selling “puja samagri” and lots of property. According 

to the first party the second party earns Rs.40,000/- to 

Rs.50,000/- per month. So the first party has prayed for a 

maintenance of Rs.10,000/- (Ten Thousand only) per month for 

herself as her maintenance allowance.      

 

3. The second party contested the case by filing written 

statement.  

              In his written statement the second party has admitted 

that he was married to the first party on 29/04/2017 under Hindu 

customary rites and rituals in the presence of their guardians and 

relatives at Udalguri.  He has denied to Para 2, 3, 4, 5, 6, 7 and 8 

of the application filed by the first party U/S-125 Code of Criminal 

Procedure .He has stated in his written statement that allegedly 

the actual fact is that the second party had never harassed or 
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tortured the first party and that the first party had only stayed for 

two months with the second party in his house. That the first 

party left his house in his absence and returned back to her 

parental house with her cousin Sonu Chakrabarty. That the first 

party had always tried to persuade the second party to stay 

separately from his mother and brothers and when the second 

party denied to fulfil such request, she got very angry and 

stopped to do all the household works as well as started small 

fights with the family members. That as soon as the second party 

came to know that the first party is suffering from “piles” disease, 

he provided her medical treatment from the doctor. However, 

after two months the first party left the house of the second party 

stating that she will take treatment at her mother‟s place and in 

the absence of the second party left his house with her cousin 

Sonu Chakrabarty. That the second party with his nephew 

Prasanna Das went twice to the house of the first party in order to 

take her back however the first party due to some unknown 

reason did not go back with him. That the second party is always 

ready to maintain his wife / first party and used to call her in 

order to know her well being, however she eventually stopped to 

receive his call. That the first party had never gone back to the 

house of the second party and all that she has written in the 

application U/S-125 Cr.P.C. is false. That the second party does 

not has his own shop on the other hand he works as an employee 

in other‟s shop. That he spends around 95% of his monthly 

income in his mother‟s treatment. He has further stated in his 

written statement that he does not have the capacity to provide 

maintenance allowance to the first party and as the first party left 

his house without his knowledge and as she is unwilling to go 

back with him, she is not entitle to get any maintenance allowance 

from the second party.      
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4. The first party in support of her claim has examined herself 

as P.W. 1 and 4 other witnesses (here in after referred as P.W.s) 

namely P.W.2, Sri Asish Goswami, the uncle of the first party, 

P.W.3, Sri Sujit Anjoy, neighbour of the first party, P.W.4, Sri 

Chittaranjan Chakrabarty, Cousin brother of the first party, P.W.5, 

Sri Lakhi Chakrabarty, the mother of the first party. 

5. The second party examined himself as D.W.1. and 3 other 

witnesses (here in after referred as D.W.s) namely D.W.2, Sri 

Krishna Gopal Chakrabarty the brother of the second party, 

D.W.3, Sri Ranjit Sutradhar, acquaintance of both the parties, 

D.W.4, Sri Santi Sutradhar, acquaintance of both the parties. 

 

6. I have heard the argument from both the sides. The 

learned counsel of the first party has stated in his argument that 

there is no dispute on the fact that the first party was married to 

the second party under Hindu customary rites and customs as the 

second party has admitted this fact. He has further argued that 

the first party is a very poor lady and she has no source of 

income. The learned counsel has also submitted before me that 

the mother and brother of the first party are also very poor and 

somehow maintaining themselves. The learned counsel has 

further submitted that the first party was mentally tortured by the 

second party stating that she brought damaged stridhan articles. 

The learned counsel had also stated that the first party was 

suffering from “piles disease” but the second party did not give 

her any medical treatment. The learned counsel had also 

submitted before me that the first party was compelled by the 

second party and his family to indulge in sexual relationship with 

the brother of the second party namely Krishna Chakraborty. He 

has further submitted that the first party along with her mother 

and brother went to the house of the second party to resume her 

conjugal life but none of her in laws welcomed her. 
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7. He has further submitted before me that the witnesses, 

D.W. 3 and D.W. 4, put forward by the second party has no 

knowledge regarding this case as their houses are around 100 

k.m.s away from the house of the second party and whatever 

information they have acquired regarding this case has been 

collected from the information given by the second party. The 

learned counsel has further stated that the witnesses D.W.3 and 

D.W.4 are not at all familiar with the events of the case as they do 

not even know how many brother does the second party has. 

Further that they have stated in their cross examination that only 

once or twice they have visited the house of the second party and 

they do not even has the knowledge that wife of the brother of 

the second party does not stay in her matrimonial house. Also the 

learned counsel has stated that the person Prasanna Das 

mentioned by the second party in his examination is an imaginary 

character as no one knows anything regarding that person. 

8. Further he has stated that the second party has himself 

stated in his cross examination that he just gave „kabiraji‟  

treatment to the first party only for three days but no medical 

treatment from the doctor was provided to her as a result she had 

to go to her parental/maternal house for her medical treatment. 

On the other hand the brother of the second party D.W.2 has 

stated in his cross examination that the second party provided 

both medical and kabiraji treatment to the first party and thus 

creating contradictions among their statements. The learned 

counsel has further submitted that the second party has stated in 

his cross examination that he do not remember the date of his 

own marriage which shows that he does not have any importance 

of his marriage. Further that the second party has not mentioned 

in his written statement that his mother is suffering from heart 

disease and that the second party has not submitted any medical 

documents to ascertain her illness. Also that the second party has 

stated that he spends around 95% of his monthly income in his 
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mother‟s treatment but he has not mention 95% of what amount 

as he has not mentioned his income. He has further submitted 

that Krishna Chakraborty the wife of the brother of the second 

party had also left her matrimonial house because of the torture 

inflicted on her by the family of the second party. Further the 

learned counsel has submitted that the second party has stated 

that he does not has his own shop on the other hand he works as 

an employee in other‟s shop, however he could not even say the 

employer of his shop. 

9. The Learned Counsel has also referred to the decision 

passed by the Hon‟ble Supreme Court of India in Rajnesh v. Neha 

& Anr. Criminal Appeal No. 730 of 2020. Reflecting the judgment 

he has submitted before this Court that maintenance cannot be 

refused to the wife on the ground that the husband is unemployed 

or earns lesser amount of salary. He has further stated that if the 

husband is a mentally and physically healthy person it is sufficient 

ground for the wife to receive maintenance allowance from her 

husband as well as it is an important ingredient to figure out the 

quantum of maintenance allowance maintenance.  

The learned Counsel had also referred to the case law of Kanhu 

Charan Jena v. Smt. Nirmala Jena 2001 Cri LJ 879, passed by the 

Hon‟ble Orissa High Court whereby he has stated that it would be 

proper to grant the maintenance allowance from the date of 

application. Finally the learned Counsel has submitted before this 

Court that the financial position of the parents of the applicant-

wife, would not be material while determining the quantum of 

maintenance and also that the plea of the husband that he does 

not possess any source of income ipso facto does not absolve him 

of his moral duty to maintain his wife if he is able bodied and has 

educational qualifications. 

10.   Whereas the Learned Counsel for the second party has 

stated that the first party voluntarily had left the house of the 

second party and that the first party has stated in her cross 
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examination that the first party will not go back to her matrimonial 

house even though the second party wants to take her back. 

Further the learned counsel has submitted before this Court that 

the first party and her witnesses has stated in their evidence on 

affidavit that the second party never enquired about the 

whereabouts of the first party after the first party had gone back 

to her parental house, however they have stated in their cross 

examination that the second party came to the house of the first 

party with one Shanti Sutradhar thus creating contradiction 

amongst their statements. Further she has submitted before the 

Court that if the second party had tortured so much the first party 

then why not the first party filed a criminal case against the 

second party. Further she has stated that all the PWs, except the 

PW1/the first party, had stated that the first party came back to 

her maternal house only for piles treatment. However the first 

party has stated in her deposition that she left her matrimonial 

house due to mental torture thus again creates a contradiction 

amongst their statements. Further the Learned Counsel has 

submitted that none of the witnesses, except the first party has 

stated that the second party compelled the first party to establish 

physical relationship with his brother. Not even P.W.5 the mother 

of the first party has stated anything regarding the matter. Further 

that the allegation that the second party‟s family taunted the first 

party stating that she had taken damaged stridhan articles to her 

matrimonial house is totally fabricated as the first party did not 

take any stridhan articles with her because the first party and her 

witnesses also have stated that they are very poor. Further the 

learned counsel has stated that the second party could not 

provide the first party any medical treatment to the first party 

because he could not get enough time to provide her the medical 

treatment. Thus the learned counsel has submitted before this 

Court that the first party and her witnesses have falsely fabricated 

this case and that the first party had left her matrimonial house 
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voluntarily without any reason and so the first party is not entitled 

to any maintenance allowance from the second party. 

11.   The Learned Counsel for the second party has also 

referred to two case laws. Firstly she has referred to the decision 

of Deb Narayan Halder v. Smt. Anushree Halder Appeal (crl.) 1059 

of 2003 passed by the Hon‟ble Supreme Court of India. The 

learned Counsel has quoted the following lines from the 

pronouncement. “It appears to us that the parties lived happily for 

many years after the marriage till about the year 1996, where 

after there was some misunderstanding which ultimately resulted 

in their separation. Why this happened, it is difficult to fathom, 

but the evidence on record does not convince us that the 

respondent was subjected to torture and harassment by the 

appellant and certainly not for the reasons alleged by her. The 

Court is not permitted to conjecture and surmise. It must base its 

findings on the evidence produced before it by the parties. The 

enquiry by the Court is restricted to the evidence on record and 

the case pleaded by the parties. It is not permissible to the Court 

to conjecture and surmise and make out a third case not pleaded 

by the parties only to answer the query such as the one posed to 

us. In the result this appeal is allowed and the impugned 

judgment and order of the High Court is set aside”. 

 The Learned Counsel for the second party has also 

referred to another decision viz. Shiv Kumar Yadav Vs Smti. 

Santoshi Yadav Criminal Revision No.544 of 2003 passed by the 

Hon‟ble High Court of Chattisgarh whereby it was pronounced that 

the husband that is the petitioner was able to discharge his 

primary burden that his wife/ respondent is residing separately 

without any sufficient reason and she has not been able to 

establish and prove her case therefore the finding of the learned 

third Addl. Sessions Judge that there is sufficient reason for the 

wife/ petitioner to live separately was over rolled and set aside 
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and the decision passed by the learned Judicial Magistrate First 

Class was restored.     

 

12.    After going through the pleadings put forwarded by the 

learned counsels of both the parties and in order to decide 

whether the first party is entitled to get maintenance allowance 

from the second party under Section 125 Cr.P.C., I have 

formulated the following points for determination.  

 

POINTS FOR DETERMINATION: 

 

I. Whether the first party is the legally married wife of the 

second party? If yes whether the first party is unable to 

maintain herself? 

 

II. Whether the first party has refused to live with her 

husband without any sufficient reason?  

 

III. Whether the second party has sufficient means to 

maintain his wife? If yes whether the second party has 

neglected or has refused to maintain his wife? 

                 

                  DECISION AND REASONS THEREOF: 

 

I. Whether the first party is the legally married wife of the 

second party? If yes whether the first party is unable to 

maintain herself? 

 

13.    I have perused all the evidence deposed by both the 

parties as well as have heard the Learned Counsels for both the 

parties. I have appreciated the evidence on record regarding point 

No. I as follows. 
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14.    It is an admitted fact from both the parties that the 

second party had married the first party on 29th April 2017 

performing Hindu ritual, customs and ceremonies.  

Thus there is no dispute on the fact that the first 

party is the legally married wife of the second party.  

 

15.   Further P.W.1/ the first party have stated in her 

deposition that she has no source of income. Further none of the 

witnesses from the side of the first party or from the side of the 

second party in their examination in chief/evidence on affidavit or 

in their cross examination has stated that the first party/ P.W.1 

has any source of income. Moreover both the P.W.s and the D.W.s 

have stated that presently the first party is staying in the first 

party‟s maternal/ parental house and she is maintained by her 

mother and her younger brother who is a priest, “Jajman”. The 

Learned Counsel for the first party and all the P.W.s  have stated 

that the mother of the first party is herself very poor and is 

somehow maintaining herself and her married daughter by 

cooking food at the house of other priest whenever there is any 

“Puja”. The second party has not submitted any evidence to show 

that the first party has got sufficient means to maintain herself.  

            Therefore it is clear from the above discussion that 

the first party is the wife of the second party and that the 

first party is unable to maintain herself as she has no 

source of income. Thus point No. I is decided in 

affirmative and in the favour of the first party. 

 

II. Whether the first party has refused to live with her 

husband without any sufficient reason?  

 

16.   In order to decide point No. II, I have minutely gone 

through the evidence on record. Accordingly, on perusing the 

evidence it appears that PW1, the first party has stated in her 
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examination in chief that she was mentally harassed by her 

husband/ second party and by his family members on the topic 

that she was not given any stridhan by her mother at her 

marriage. She has further stated that she went to the house of 

the second party on 04/05/2018 along with her mother and 

brother, Chitrajanraj Chakrabarty, but she was not allowed to 

enter her matrimonial house. She has further stated that she tried 

to call the second party but the second party did not receive the 

call and gave another person to receive the call. Being helpless 

the first party and her family went back to Udalguri. She has 

further stated that the respondents had compelled her to make 

sexual intercourse with the brother of the second party, namely 

Krishna Chakrabarty and so she had to leave her matrimonial 

house on 29/08/2017. 

17.   In her cross examination she has stated that she left her 

matrimonial house on her own and with her brother Sonu 

Chakrabarty. She has denied to the suggestion made by the 

learned counsel for the second party that the second party came 

to her place during “Durga puja” in order to take her back. 

However she has stated that she is not willing to go back and 

resume her marriage. She has also stated that she has no 

knowledge whether the first party gives any money at his house 

and that while she stayed at her matrimonial house ,her mother-

in-law did not have any disease. 

18.   PW-2, Sri Ashis Goswami, deposed that three months 

after the marriage of the first party she came back to her 

maternal/parental house due to her illness. That while she was at 

her parental house the second party came to the first party and 

left her there quarrelling with her. That after that Sri Chitraranjan 

Chakraborty and he along with the first party went to the house of 

the second party. That the second party refused to accept first 

party as his wife and rebuked them for giving him a girl with 

ailment on marriage. That finding no alternative they came back 
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but six months later again the mother of the first party, her son 

and herself went to the house of the second party. That time too 

the second party refused to accept the first party as his wife for 

which they came back again. That since the first visit of the first 

party to her paternal house, she has been living with her parents 

for the last two years. 

19.   In his cross-examination he has stated that after their 

marriage the parties lived happily for three months. However the 

first party returned to her parents along with her brother as she 

could not digest the command of the second party to spend time 

with the brother of the second party. He has denied to the 

suggestion put by the learned counsel for the second party that 

the first party was given on marriage to the second party 

depending on the verbal communication of the mediator, the first 

party out of rage and despair abandoned the matrimonial home at 

her own choice. He has also stated that he has no knowledge 

whether the second party has any intention to take back the first 

party. 

20.   P.W.3 has stated in his evidence on affidavit that soon 

after three months of the marriage between the first party and the 

second party, the first party informed her mother that her piles 

disease has aggravated and she has not been provided any 

medical facility at her matrimonial house and so her mother needs 

to bring her back. He has further stated that the mother of the 

first party told this matter to P.W.3 and so P.W.3 told her mother 

to bring her back and accordingly Sonu Chitraranjan was sent to 

bring her back. He has further stated that as the first party came 

back to her house she told her mother that she was mentally 

harassed at her matrimonial house by alleging her that she took 

damaged stridhan articles to her matrimonial house. That the first 

party also told her mother, her family members and neighbours 

that as the wife of her brother-in-law had left her matrimonial 

house she was compelled to take care and provide services to 
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him. That later on, after one month suddenly when the mother of 

the first party came to know that the second party is at Udalguri 

and staying at Shanti Sutradhar‟s house, her mother informed it to 

P.W.3 and other neighbours. That the next day at around 8-9 AM 

in the morning the second party along with Shanti Sutradhar went 

to the house of the first party. P.W.3 has further stated that on 

hearing a hue and cry from the house of the first party he went to 

enquire the matter at her house when he came to know that the 

second party was telling that the dowry articles are of very low 

quality and cannot be shown in the society and also that the first 

party is an ailing woman and he does not want her any more. 

P.W.3 has further stated that the second party shouted and told 

the first party that her mother is of bad character and humiliated 

her. As a result many people gathered in the house of the first 

party and all of them explained and pacify the second party 

stating him not to use such a filthy language in the society and 

disturb the peace in the society. As everyone explained him not to 

quarrel he told not to send the first party back to his house and he 

went back. He has further stated that during “bohag bihu” 2018 

the first party, her mother and Chittaranjan (sunu) went to the 

house of the second party but the second party did not allow the 

first party and her family to sit and the second party did not even 

show up before the first party and when they asked P.W.3, P.W.3 

suggested them to meet an advocate and to take further steps. 

He has stated that second party has never come to take the first 

party. 

21.    In his cross examination he has stated that the first 

party came back to her paternal house and told P.W.3 that the 

second party made her take care of his brother, Krishna 

Chakrabarty and when the first party was suffering from ailment 

the second party did not provide her any medical treatment. He 

has also stated that he has heard that the mother of the second 

party is ailing and that second party does not have father. He has 
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also stated that after one month of the first party coming back to 

her parental house /maternal house the second party came to the 

house of the first party with Shanti Sutradhar. He has stated that 

the first party has informed him that when she along with her 

mother, Chittarajan Chakrabarty, Mithun Chakrabarty went to the 

house of the second party, the second party did not show any 

respect to the first party and her family. He has also stated that 

he has the knowledge that the second party has filed a divorce 

case on the first party. 

22.    P.W.4, Sri Chittaranjan Chakrabarty, the cousin brother 

of the first party has stated in his evidence on affidavit that after 

three months of his sister‟s marriage his aunt called first party‟s 

mother over phone and informed her that the first party‟s piles 

disease has aggravated but her in-laws has not provided her any 

medical treatment also that the second party and his family used 

to directly and indirectly taunt the first party stating that all the 

stridhan articles that were given at her marriage is not up to their 

satisfaction. He has stated that he brought back the first party in 

the month of August, 2017 and his sister told him that the second 

party and his family used to humiliate her stating that the stuff 

given as dowry is not up to their satisfaction and that she has to 

obey second party‟s brother Krishna. He has stated that Krishna‟s 

wife also left her matrimonial house because of their torture and 

so they used to direct his sisters to take care of Krishna and that 

she has also told that Krishna‟s behaviour and motive is not good. 

He has stated that around one and half month of his sister‟s 

staying at her paternal house, the second party along with Shanti 

Sutradhar came to their house and started shouting that they 

have married an ailing girl to him and that the dowry articles 

cannot be shown in a decent society and as a result of his 

shouting some neighbours gathered in their house and tried to 

pacify him. However he did not listen to them and told that 

character of the first party and her mother is not good. 



Page 16 of 32 

 

 

 

23.     Eventually they left the first party‟s house saying that 

P.W.4 should not send back the first party to his house. They also 

tried to settle the matter by going to the house of the second 

party however he did not listen any of their request. Finally in the 

year 2018 and after “bohag bihu” P.W.4 along with his aunt and 

cousin sister went to the house of the second party. At that time 

the second party was not present in his house and his family 

members did not even let P.W.4 and his aunt/mother of first party 

and cousin sister/first party to sit. They also tried to call the 

second party‟s family member but none of them respond. The first 

party called over phone to the second party but the second party 

did not receive the phone and hand it over to some other person 

and the other person told the first party that the second party is 

not there. Being helpless P.W.4, his aunt and his cousin sister had 

to return back to Udalguri at around 4 P.M in the evening as his 

aunt had N.R.C. hearing on the next day but as soon as they left 

Bongaigaon on train the second party called the first party over 

phone and misbehaved her using slang and filthy language and 

since then his cousin sister/ first party is staying at her 

maternal/parental house and the second party has not taken any 

care of the first party‟s well being.  

           Further in his cross examination he has stated that when 

he went to Basugaon to bring his sister the second party himself 

came and see them off on the vehicle. 

24.    P.W.5, Smti. Lakhi Chakrabarty, mother of the first party 

has stated in her evidence on affidavit that after three months of 

her daughter‟s marriage/the first party, her piles disease had 

aggravated but her in-laws did not provided her any medical 

treatment also that the second party and his family used to 

directly and indirectly taunt the first party stating that all the 

stridhan articles that were given at her marriage is not up to their 

satisfaction. As the first party informed P.W.5 about her disease, 

P.W.5 went and brought back her daughter and gave her medical 
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treatment then after one month of her stay the second party 

suddenly came to their house one day and misbehaved them with 

slang language and told that the dowry articles were of very low 

quality and the girl is also a ailing person. Finally on 04/05/2018, 

after “bohag bihu” P.W.5 along with her nephew and her 

daughter/ first party went to the house of the second party. At 

that time the second party was not present in his house and his 

family members did not even let P.W.5 along with her nephew 

and her daughter/ first party to sit. They also tried to call the 

second party‟s family member but none of them respond. The first 

party called over phone to the second party but the second party 

did not receive the phone and hand it over to some other person 

and the other person told the first party that the second party is 

not there. Being helpless P.W.5 along with her nephew and her 

daughter/ first party had to return back. But as soon as they left 

Bongaigaon on train the second party called the first party over 

phone and misbehaved her using slang and filthy language and 

threatened the first party not to go back to his house and if she 

does then he will kill her. P.W. 5 had further stated that the 

second party‟s brother, Krishna‟s wife had also left her 

matrimonial house because of their torture and they compelled 

the first party to take care of Krishna as well as the second party 

also directs her to do sexual intercourse with Krishna. However 

the first party could not accept the demand. That the second party 

along with Shanti Sutradhar came to their house and started 

shouting that they have married an ailing girl and that the dowry 

articles cannot be shown in a decent society and as a result of his 

shouting some neighbours gathered in their house and tried to 

pacify him. However he did not listen to them and told that her 

character and her daughter‟s/ first party are not good. Eventually 

they left the first party‟s house saying that P.W.5 should not send 

back the first party to his house since then her daughter/ first 
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party is staying with her and the first party has not taken any care 

of the first party‟s well being. 

In her cross examination she has stated that she has the 

knowledge that the second party has filed a divorce case against 

the first party. Apart from that she has deposed similarly as the 

rest of the P.W.s and has denied to all the suggestions put 

forward by the learned Counsel of the second party. 

25.      On the other hand D.W.1 has denied to 

Para2,3,4,5,6,7, and 8 of the application filed by the first party 

U/S-125 Cr.P.C. He has stated in his written statement that 

allegedly the actual fact is that the second party had never 

harassed or tortured the first party and that the first party had 

only stayed for two months with the second party in his house. 

That the first party left his house in his absence and returned back 

to her parental house with her cousin Sonu Chakrabarty. That the 

first party had always tried to stay separately from his mother and 

brothers and when the second party denied to fulfil such request, 

she got very angry and stopped to do all the household works as 

well as started small fights with the family members. That as soon 

as the second party came to know that the first party is suffering 

from “piles disease” he provided her medical treatment from the 

doctor. However, after two months the first party left the house of 

the second party stating that she will take treatment at her 

mother‟s place and in the absence of the second party left his 

house with her cousin Sonu Chakrabarty. That the second party 

with his nephew Prasanna Das went twice to the house of the first 

party in order to take her back however the first party due to 

some unknown reason did not go back with him. That the second 

party is always ready to maintain his wife / first party and used to 

call her in order to know her well being however she eventually 

stopped to receive his call. That the first party had never gone 

back to the house of the second party and all that she has written 

in the application U/S-125 Cr.P.C. is false. That the second party 
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does not owns any shop on the other hand he works as an 

employee in other‟s shop. That he spends around 95% of his 

monthly income in his mother‟s treatment. He has further stated 

in his written statement that he does not have the capacity to 

provide maintenance allowance to the first party and as the first 

party left his house without his knowledge and as she is unwilling 

to go back with him, she is not entitle to get any maintenance 

allowance from the second party. 

26.    In his cross examination he has stated that after 1 

month of their marriage “piles disease” was detected in his wife‟s 

body. They approached the “kabiraj” to cure his wife‟s disease for 

three days. He did not take his wife for medical treatment at 

hospital because the first party denied going to the hospital. 

However the second party does not remember whether he had 

stated in his evidence on affidavit or written statement that his 

wife denied to take medical treatment at hospital. He has further 

stated that his brother, Krishna Gopal Chakrabarty‟s wife does not 

stay with them and that she stays in her parental house. He 

denied the fact that they mentally and physically tortured their 

sister-in-law, Purnima Chakrabarty and drove her out of their 

house. He has stated that  Purnima Chakrabarty left their house 

soon after one and half month of her marriage with his brother. 

He denied the fact that they tortured the first party alleging her of 

bringing damaged stridhan along with her. D.W.1 further denied 

the fact that when his wife was suffering from illness he did not 

take her to the hospital or give any medical treatment. He denied 

the fact that he threatened the first party not to enter his house 

again.  He denied the fact that he humiliated and misbehaved the 

first party and her mother. He has stated that they all collaborated 

and helped each other in their mother‟s treatment. He has not 

mentioned the name of his employer in his evidence on affidavit 

and written statement. D.W.1 further denied the fact that he has 

a shop namely Dashakarma Bhandar and that he has a big 
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garment shop at Basugaon. Further that in the year 2018 he and 

his friend Prasanna Das went to the house of the first party. 

However he has not made Prasanna Das a witness in this case. In 

the year 2018 after Bohag Bihu the first party, her mother and her 

brother visited their house. On that day D.W.1 was not present in 

his house however he knows that on that day his mother, sister-

in-law and his nephew were present in his house. He denied the 

fact that he earns Rs.40,000/-(Rupees Forty Thousand Only) to 

Rs.50,000/-(Rupees Fifty Thousand Only) per month. He denied 

the fact that in order to marry another woman he drove out the 

first party from his house and inflict her with torture. He has 

admitted that he had filed a divorce case at Chirang. However he 

denied the fact that he is not willing to take back his wife. 

27.   D.W. 2 has stated in his evidence on affidavit that soon 

after their marriage the first party on instigation of her mother 

and brother tried to make the second party stay separately from 

their house. And that the first party used to quarrel with them and 

she left their house without permission. That the medical 

expenses of the first party were bore by the second party. That 

the second party went to the first party to bring her back however 

the first party and her family refused to come back and 

misbehaved his brother/ second party and his nephew Prasanna 

Das. That the second party has interest to continue his marriage 

with the first party. 

28.    In his cross examination he has stated that he got 

married in the same year of his brother‟s marriage, just one 

month before. Further that his wife does not stay with him but she 

stays in her parental house. After 1 month of his brother‟s 

marriage they came to know that his sister-in-law is suffering from 

“piles disease” and that his brother has taken her to the “kabiraj” 

and the doctor. However he does not know in which hospital his 

brother took his sister-in-law and he has not submitted any 

medical documents in this Court to ascertain that the second party 
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took the first party to the hospital. He has also stated that his 

mother has been suffering from heart problem but he has no 

knowledge whether any medical documents have been submitted 

in this Court to ascertain his mother‟s heart problem. He denied 

the fact that he drove out his wife from his house by inflicting her 

with torture. He further denied the fact that they tortured the first 

party alleging her of bringing damaged stridhan along with her. 

He denied the fact that the first party was suffering from illness 

and they did not take her to the hospital or give any medical 

treatment. 

29.   DW-3, has also reiterated the same facts as D.W.1 and 

D.W.2 in their evidence on affidavit. 

  In his cross examination he has stated that soon after four 

months of their marriage when he visited at first party‟s house her 

mother told him that the first party is suffering from piles disease 

and accordingly her medical treatment is going on and that she 

will send back her daughter to her matrimonial house after she 

recovers. Further he admitted that he has not submitted any 

medical document to ascertain that the second party provided the 

first party with medical treatment in order to cure her disease. He 

has also admitted that he knows the second party only through 

Shanti Ranjan Sutradhar, other than that he does not know the 

second party personally. He has stated that in the house of first 

party, her mother, brother, cousin brother stays with her and that 

the first party is unemployed and her brother is a “pujari”. 

30.  DW-4, has also reiterated the same facts as D.W.1 and 

D.W.2 in his evidence on affidavit. 

  In his cross examination he has stated that the first 

party‟s medical treatment for piles was done by her mother.  He 

denied the fact that the mother of the first party and the second 

party had not told him that the second party is providing medical 

treatment to the first party. Further he admitted that he has not 

submitted any medical document to ascertain that the second 
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party provided the first party with medical treatment in order to 

cure her disease as well as he has not seen any medical document 

regarding the treatment. He has admitted to the fact that the 

second party had informed D.W.4 that they have provided medical 

treatment to the first party and so he has deposed that in this 

Court. The second party had informed him that he has not 

harassed the first party and so he came to know about it 

otherwise he has no personal knowledge regarding this matter. He 

has heard from the second party that he works at a garment shop 

under some employer and he does not know the name of the 

shop.  

31.   Thus from the evidence on record it is clear that both 

D.W.3 and D.W.4 have claimed to be the middle men in the 

marriage of second party however they have no knowledge how 

much land and property the second party/ D.W.1 has. Moreover 

D.W.3 knows that the mother of the second party is suffering 

from illness that is related to her old age. As per his knowledge 

the first party does not have any serious illness. Thus a 

contradiction arises here and it is not clear whether the mother of 

the second party is suffering from heart disease or not. Further 

the DWs have not submitted any document to ascertain that 75% 

of the second party‟s earning goes in his mother‟s medical 

treatment. However D.W.3 has also stated that he has no 

knowledge how much the second party earns. 

32.   D.W.4 had stated in his cross examination that there are 5 

people residing with the second party, i.e. with his mother, 

brother, his sister in-law and his younger brother, however he has 

stated that he do not know their names. He has further stated 

that D.W.1 has four bothers including the second party and that 

he has met only one of D.W.1‟s brother and that he has no 

knowledge about the whereabouts of the rest of the brothers. He 

has further stated that he has heard from the second party that 

he works at a garment shop under some employer and he does 
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not know the name of the shop. He has no knowledge if the 

second party/ D.W.1 has Dashkarma Bhandar and a Big Garment 

shop at Basugaon and has denied the fact that before the 

marriage he told the mother of the first party that the second 

party has Dashkarma Bhandar and a Big Garment shop at 

Basugaon. He has further stated that the mother of D.W.1/ 

second party is suffering from heart disease however he has not 

submitted any document to ascertain that. However he has stated 

that he has no knowledge why he has written in his evidence on 

affidavit that 75% of the second party‟s earning goes in his 

mother‟s medical treatment thus creating contradiction with his 

own statements. Thus it is clear that even D.W.3 and D.W.4 had 

claimed to be the middle men in the marriage of the second party 

however they had no knowledge about the names  of second 

party‟s mother and brothers, further they have only contacted the 

second party only once or twice. They have deposed in their cross 

examination that live at Udalguri and the second party lives at 

Chirang and they have heard from the second party that he has 

not administered the first party with any mental torture. 

33.   Thus on perusing all the facts and materials on record it 

appears that the plea taken by the second party is that the first 

party left her matrimonial house without any reasonable ground.  

But in her evidence the first party has categorically stated that the 

second party used to mentally torture her by not providing her 

proper medical facilities for her “piles disease” and taunted her 

directly or indirectly by putting her down for her stridhan articles. 

All the P.W.s have stated in their evidence on affidavit/ 

examination in chief that the first party had to take care of every 

small demand of her brother-in-law because his wife left him soon 

after the brother-in-law‟s marriage. P.W.1/ the first party has also 

stated in her examination in chief that she was compelled by the 

second party to establish sexual intercourse with her brother-in-

law namely Krishna Gopal Chakrabarty. Eventually she had to go 



Page 24 of 32 

 

 

 

to her mother‟s place in order to treat her piles disease as it was 

getting aggravated day by day and when after some months she 

came back to hr matrimonial house she was not permitted to 

enter it. Being helpless she had to stay in her maternal house 

since then. The other P.W.s have also corroborated her version in 

toto. The contention of the P.W.s could not be shaken in their 

cross-examinations. All the PWs have denied to the fact that the 

first party did not want to continue her marriage as well as also 

denied to the fact that she refused to stay with him because he 

refused to her demand to stay separately from his family. The 

P.W.s have also stated that the second party had never tried to 

bring the first party back to his house. 

34.   On the other hand, the DW-1/ second party has himself 

stated that only “kabiraji” treatment was given to the first party 

for her piles disease. Even though he has stated in his cross 

examination that the first party herself refused to take medical 

treatment however he has not mentioned this fact in his written 

statement. On the other hand D.W.2 has stated that his 

brother/second party had provided the first party both medical 

and kabiraji treatment. Also D.W.3 ad D.W.4 has stated in their 

cross examination that the first party was getting her medical 

treatment at her mother‟s house and her mother said to them that 

she will send back her daughter/first party to her matrimonial 

house after she recovers from her disease. Therefore 

contradictions have popped out in the statements of the witnesses 

of the second party. Thus it is clear that the first party was not 

provided any medical treatment by the second party. 

35.   Though the D.W.s have stated in their deposition that the 

first party is not entitle to any maintenance because she left for 

her matrimonial house without their knowledge and permission 

however in the cross examination of P.W.4 he has stated that 

while he took his sister to her maternal house the second party 

himself came to see them off to the vehicle. Thus it can be 
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derived to the conclusion that the second party had the 

knowledge that the first party is leaving for her maternal 

house/parental house and that she did not leave her matrimonial 

house without his knowledge and permission. 

36.   Also P.W.3/ a neighbour of the first party has stated that 

after the first party came back to her maternal house suddenly 

after one month the second party along with Shanti Sutradhar 

came to the house of the first party and misbehaved the first 

party and her family and warned the first party not to go back to 

his house. Further D.W.1/ second party has himself admitted in 

his cross examination that in the year 2018 after “bohag bihu” the 

first party, her mother and her brother visited their house and on 

that day he was not present in his house but his mother, sister-in-

law and his nephew were present in their house at that time. This 

creates a contradiction with the statement deposed in his evidence 

on affidavit as well as with the deposition of all the rest of D.W.s 

that the first party and her mother along with her brother did not 

visited her matrimonial house. Thus it appears that the first party 

did visit her matrimonial house along with her mother and brother 

as stated in the deposition of P.W.s. Further all the D.W.s have 

stated that the second party is willing to take back the first party 

to resume a conjugal life. However D.W.1 himself has stated that 

he has filed a divorce case against the first party at Chirang.  

37.   After going through all the facts and materials on record, I 

find no cogent evidence on record to disbelief the P.W.s. Hence, 

the grounds of mental torture were sufficient for the first party to 

leave the house of the second party.  

Thus Point No. II is decided in negative and in the favour 

of the first party. 

 

 III. Whether the second party has sufficient means to 

maintain his wife? If yes whether the second party has 

neglected or has refused to maintain his wife? 
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38.   In order to decide the point no. III, I have appreciated the 

evidence on record and according to P.W.1 (first party) the second 

party has a garment shop at Basugaon, District- Chirang known as 

Dashakarma Bhandar and that he earns monthly Rs. 50,000/- and 

his brothers have their own individual business. Further the first 

party has stated in her deposition that the second party and his 

family have their own land and property. P.W.2 and P.W.3 have 

also stated that the second party is a wealthy businessman.  

P.W.3, P.W.4 and P.W.5, have also stated in their deposition that 

the monthly income of the second party is more than Rs.50,000/-. 

They have also stated that the second party has one shop namely 

“Dashakarma Bhandar”, one garment shop and a personal four 

wheeler vehicle, yet the second party has not provided any 

maintenance to the first party. 

                 However P.W.2 and P.W.3 in their cross examination 

have stated that they have not seen any municipality‟s certificate 

ascertaining the ownership of the “Dashakarma Bhandar” and the 

garment shop to be of the second party.  

 

39.   On the other hand the second party/ D.W.1 has stated in 

his evidence on affidavit that he does not have any garment shop 

on the other hand he works as a employee at another person‟s 

shop and that whatever he earns  he spends around 95% of his 

monthly income in his mother‟s treatment. He has further stated 

in his written statement that he does not have the capacity to 

provide maintenance allowance to the first party and as the first 

party left his house without his knowledge and as she is unwilling 

to go back with him, she is not entitle to get any maintenance 

allowance from the second party. 

 

40.  On the other hand in D.W.1‟s cross examination he has 

stated that the second party‟s mother is suffering from heart 
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problem. However he has not mentioned this fact in his evidence 

on affidavit and written statement. He has not submitted any 

documents in this Court to ascertain his mother‟s heart problem. 

D.W.1/the second party has himself stated that he has three more 

brothers and four sisters and they stay in a joint family. 

Bajragopal Chakrabarty, Tapas Kr. Chakrabarty and Krishna Gopal 

Chakrabarty. He has also stated that he and his brothers 

collaborate and help each other in their mother‟s treatment. He 

has also admitted in his cross examination that he has not 

mentioned the name of his employer of the shop where he works 

in his evidence on affidavit and written statement. 

 

41.   D.W.2/, D.W.3 and D.W.4/ have also stated  in their 

evidence on affidavit that D.W.1 does not own any shop and that 

he works in some another person‟s shop as an employee. They 

have also stated similarly as stated by D.W.1 that 95 % of D.W.1„s 

earnings goes in the treatment of D.W.1‟s mother. 

            On the other hand in the cross examination of D.W.2, he 

has stated that his mother has been suffering from heart problem 

but he has no knowledge whether any medical documents have 

been submitted in this Court to ascertain his mother‟s heart 

problem. 

 

In Kandasamy Chetty, In re, AIR 1926 Mad 326, it was 

held that “the „means‟ contemplated in Section 125 (1) are not 

confined only to visible means such as lands and other property or 

employment. If a person is healthy and able bodied he must be 

held to have means to support his wife, children and parents. The 

court have gone to the extent of laying down that the husband 

may be insolvent or a professional beggar or a minor or a monk, 

but he must support his wife so long as he is able bodied and can 

eke out his livelihood. (Basanta Kumari v Sarat Kumar 1982 Cri LJ 

485).  
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In Pradip Das vs. Joba Rani Das 1999 (1) GLT 168, the 

Hon'ble Gauhati High Court held that “even an able -bodied 

husband having no income cannot be divested of the responsibility 

to maintain his wife.” 

 

42.   Thus on appreciation of the testimony given by the 

witnesses of the second part even though I presume that the 

second party works as an employee in other person‟s shop then 

also it is implied that the second party has a source of income. 

Thus it is evident from the pleadings and the evidence on record 

that the second party has a source of income as well as he is a 

physically fit as well as an able bodied person. 

Thus he has the capacity and sufficient means to 

maintain his wife. 

 

As the first part of the point for determination No. III is 

resulted in affirmative it is necessary to find out now 

whether the second party has neglected or has refused to 

maintain his wife? 

 

43.  P.W.1 has stated in her examination in chief that she left 

her matrimonial house on 29/08/2017. Moreover all the P.W.s 

have stated in their deposition that the first party/ P.W.1 had 

stayed with her husband for a couple of months and she had to 

leave her matrimonial house due to mental harassment and had to 

return back to her maternal house. Since then she is staying with 

her mother and younger brother. They have also stated that the 

second party has not provided a single penny to the first party for 

her maintenance. On the other hand the second party and his 

witnesses have stated that the second party has no source of 

income and whatever he earns he has to spend 95% of it on his 

mother‟s treatment. However he has not submitted any document 

ascertaining his mother‟s illness. He has also not submitted any 



Page 29 of 32 

 

 

 

document verifying that the first party has any source of income 

of her own.  

 

44.   The D.W.s also have stated in their deposition that the first 

party left the house of the second party soon after two –three 

months of their marriage and since then she has been staying in 

her maternal house. Further they have not stated anything 

specifying that the second party is providing any maintenance 

allowance to his wife/ first party. Also D.W.3 and D.W.4 have 

stated in their cross examination that they have no knowledge 

whether D.W.1 is paying any maintenance allowance to the first 

party. Moreover the P.W.s have stated that the second party has 

not provided any medical treatment to the first party for her piles 

disease and also D.W.4 has stated in his cross examination that 

first party‟s medical treatment for her piles disease was done by 

her mother.  Thus from all the evidence, facts and materials on 

record it is evident that the second party is not paying any money 

to the first party for her maintenance. So it becomes clear that the 

second party even after having sufficient means have neglected 

the first party to pay maintenance. 

     

Thus point No. III is decided in affirmative and in the 

favour of the first party.   

 

45.  After going through all the pleadings of the learned 

counsels for both the sides and the facts and materials on record 

this Court has arrived at a conclusion that the first party has 

satisfied the criteria under Section 125(1)(a) Cr.P.C. to be the 

legally married wife of the second party and also the first party 

has been successful to prove that the first party is unable to 

maintain herself. Also the conduct of the second party proves that 

he has neglected or refused to maintain his wife. As well as the 

evidence adduced by the PWs were sufficient enough to prove 
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that the first party had refused to stay with the second party due 

to mental torture. Thus this Court finds it fit to hold that the first 

party is entitled to get maintenance for herself from the second 

party under Section - 125 Cr.P.C. 

 

46. Quantum of maintenance allowance. 

 The first party has claimed Rs.10,000/- for her own 

maintenance per month. It is also evident from the depositions of 

all the witnesses from both the sides that the first party is 

suffering from “piles disease”. However the first party has failed to 

produce any documentary evidence to prove the monthly income 

of the second party. The second party has admitted to work as an 

employee at someone else‟s shop. The evidence on record reveals 

that the second party has also to maintain his aged mother.  

 

47.  Thus considering the occupation of the second party and 

considering all aspects, materials and facts more particularly the 

present day cost index of essential commodities as well as, the 

requirements of an adult single woman, I am of the considered 

opinion to hold that an amount of Rs. 2,500/- (Rupees Two 

Thousand and Five Hundred Only) per month for the first party 

would be the proper maintenance allowance from the second 

party. Moreover in Rajnesh v. Neha (2021) 2 SCC 324: 2020 SCC 

online SC 903 the Hon‟ble Supreme Court of India has stated that 

maintenance in all cases will be awarded from the date of filing 

the application for maintenance. 
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O  R  D  E  R 

 

After going through the above discussions and findings on three 

different points I have found that the first party is entitled to get 

maintenance under Section 125 Cr.P.C. for herself from the 

second party. Accordingly the second party is directed to pay an 

amount of Rs. 2,500/- (Rupees Two Thousand and Five Hundred 

Only) per month as maintenance to the first party. This order of 

maintenance allowance shall take effect from the date of filling 

this application i.e. 26.12.2018. 

 

i. With the above direction this Misc. case is disposed of on 

contest. 

 

ii. A copy of the final order shall be given to the first party free of 

cost. 

 

iii. Given under my hand and seal of this Court on this 25th day of 

March, 2021 at Udalguri. 

 

 

Judicial Magistrate First Class, 

Udalguri. 
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A P P E N D I X. 

 

1. FIRST PARTY WITNESSES:- 

     P.W.1: Smti. Baby Chakrabarty 

 P.W.2: Sri Ashis Goswami 

P.W.3: Sri Sujit Anjoy 

P.W.4: Sri Chittaranjan Chakraborty 

P.W.5: Sri Lakhi Chakraborty 

   

2. DOCUMENTS EXHIBITED BY FIRST PARTY:- 

NONE. 

 

3. SECOND PARTY WITNESSES:- 

D.W.1- Sri Utpal Chakrabarty 

D.W.2- Sri Krishna Gopal Chakrabarty 

D.W.3- Sri Ranjit Sutradhar 

D.W.4- Sri Shanti Ranjan Sutradhar 

       

4. DOCUMENTS EXHIBITED BY SECOND PARTY:- 

     NONE. 

 

 

                                                                  

 

Judicial Magistrate First Class, 

Udalguri. 

 

 

 


